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Brussels, 6 March 2006


European Commission


DG SANCO E.4


Food law, nutrition and labelling 


B-1049 BRUXELLES

RE: Review of the General Food Law, Article 19

Dear Sirs,

Article 19 of Regulation (EC) N. 178/ 2002 already provides for some measures, in particular the obligations of food business operators to report cases in which they themselves put or have put unsafe food products on the market.

However, there is no guarantee that the competent authorities are actually informed that unsafe food products are on the market and certainly not if the food company fails to report the matter.

Should a review of article 19, as such a reporting obligation imposed by law on business supplied with unsafe food, solve this problem?

ECSLA members think that article 19 currently places an obligation on food business operators to report to the competent authority when unsafe products have been put on the market. A public cold store operator within the limits of its activities, who consider or has reason to believe that a food which it has imported, produced, processed, transported is not in compliance with the food safety requirements, is required to immediately initiate procedures to withdraw the food in question from the market and to inform the competent authorities thereof. 

The responsibility of the cold store operator is to apply the hygiene requirements such (HACCP), temperature control, and storage conditions according to the Regulation EC N. 1774/ 2002 on animal by products. Cold store operators do not import, produce, and transform the goods they store. They have no right on the products they store and can’t judge the quality of the goods.

In the daily business, cold store operators have a duty of care and often a contractual liability to report to the owner of the product instance where they suspect food product may be unsafe. 

Cold store operator’s duty of care and contractual liability is purely to report the fact to the product owner regarding any doubt on the quality of the products. 

This may be because, for example, the product is received in a damage condition is outside the owner’s temperature specification or outside the “sell by date” or “best before date”. During storage, similar situation can arise and, again, it is incumbent upon the cold store operator to report this to the product owner. Cold store operators can’t be responsible for making any decision on the safety of the product, as he does not have the expertise to do so. 

The proposed amendment to article 19 of GFL would require cold store to report such instances to the competent authorities as well as the product owner. However ECSLA members think this would not be reporting that unsafe food product had been identified but merely that a consignment was held that was damaged or did not conform to all requirements. In many such instances the product would still be entirely safe for human consumption. Thus, the proposal would create a major increase in workload and bureaucracy across the sector but with very limited practical benefits for food safety. 

Indeed, the proposed amendment to article 19 of GFL could imply the following:

· cold store operators would be given the responsibility to verify the goods which are given to them for storage. Cold stores operators don’t have the technical expertise to verify the safety of goods outside their activities. 

· cold stores would be required to develop this technical expertise in order to check the safety of the goods they take on, which is not their profession and shouldn’t become such.
· cold stores would be requested to doubt the veracity of clients’ statements which would create a very unhealthy relationship between the two

· cold stores would be requested to break commercial relations with their clients and would thereby risk losing them, which they will never do

· cold stores would be asked to act as supervisors and law enforcers, which is not their profession
In conclusion, we believe that the current Article 19 is entirely adequate. 

No Regulation will totally stop the rogue trader. The focus must be to improve enforcement so that rogue traders, whether food business operators or cold store operators are identified and brought to account before unsafe products gets on to the market. 

The proposed amendment from Germany would create more problems than it will solve. From the legislative stand point, article 19 of GFL is entirely adequate to prevent unsafe product being placed on to the market. 

The key is to ensure that the regulations are being complied with and this can only come through effective enforcement. This should be made through article 43 of Regulation (EC) N. 882/ 2004 on official controls. 

The justification suggested for the German proposal must be put into context. The problems with meat within the German markets arose from non-compliance with existing regulations. Additional regulations will not have any impact where controls and implementation are not operating as required by European Law. 

It is important that this difference is identified across the European Community and that a failure to police and enforce existing regulation must not be used as an excuse to implement unnecessary additional controls on the food industry. This is an emotive reaction and is not supported by the Public cold storage and logistics sector.

Yours sincerely

Carole PRIER

Secretary General
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